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	835.  FAMILY AND MEDICAL LEAVE


	Purpose
	It is the policy of the Avella Area School District to provide eligible employees with unpaid, job-protected leave for certain family and medical reasons in accordance with the requirements of the Family and Medical Leave Act of 1993, as amended.


	Guidelines
	1. Definitions



	
	a. Covered active duty or call to covered active duty status shall have different meanings depending upon whether the term applies to a member of the regular armed forces or a member of the reserve components of the armed forces.



	
	i. In the case of a member of the regular armed forces, covered active duty means duty during deployment with the armed forces to a foreign country.



	
	ii. Covered active duty in the case of a member of the reserve components of the armed forces means duty during deployment with the armed forces to a foreign country under a federal call or order or other call or order issued by the President of the United States or Congress to active duty in support of a contingency operation, pursuant to federal laws, as set forth in 29 C.F.R. Section 825.102. The reserve components of the armed forces include the Army National Guard, Army Reserve, Navy Reserve, Marine Corp Reserve, Air National Guard, Air Force Reserve and Coast Guard Reserve, as well as retired members of the regular armed forces or reserves who are called upon in support of a contingency operation.


	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	b. Child - 


	
	i. When used to describe an employee's son or daughter on covered active duty or call to covered active duty status, for purposes of qualifying exigency leave, the term child shall mean the employee's biological, adopted, or foster child, step child, legal ward, or child for whom the employee stood in loco parentis when the child was either under age eighteen (18) or age eighteen (18) or older and incapable of self-care, and who is of any age at the time the leave is sought, regardless of whether he or she is capable of self-care.



	
	ii. In the context of the provisions of this Policy regarding qualifying exigencies related to child care and counseling services for a military member's child, the term child shall mean the military member's biological, adopted or foster child, stepchild, legal ward, or a son or daughter of or child from whom the military member stands in loco parentis, who is under age eighteen (18) or age eighteen (18) or older but incapable of self-care because of mental or physical disability as defined under the Americans With Disabilities Act at the time that FMLA leave is to commence.


	
	iii. When used to describe an employee who is the son or daughter of a covered servicemember for purposes of taking military caregiver leave, the employee shall be considered a child of the covered servicemember if he or she is the covered servicemember's biological, adopted or foster child, step child, legal ward, or child for whom the covered servicemember stood in loco parentis when the child was either under age eighteen (18) or age eighteen (18) or older and incapable of self-care, and who is of any age at the time the leave is sought.



	
	iv. When used to describe a child for whom an employee seeks to take leave relative to that child's birth or placement for adoption or foster care, or relative to care of that child as the employee's family member who has a serious health condition, the term child shall mean a biological, adopted or foster child, a step child, a legal ward, or a child for whom the employee stands in loco parentis, who is under age eighteen (18), or who is age eighteen (18) or older but incapable of self care because of mental or physical disability at the time that the employee's FMLA leave is to commence.


	
	

	
	

	
	

	
	

	
	

	
	c. Contingency Operation - a military operation that is designated by the Secretary of Defense as an operation in which members of the Armed Forces are or may become involved in military actions, operations, or hostilities against an enemy of the United States or against an opposing military force,  or is a military operation that results in the call or order to, or retention on, active duty of members of the uniformed services under the National Defense Act, or any other provision of law during a war or during a national emergency declared by the President or Congress.


	
	d. Covered Servicemember - 


	
	i. 
A current member of the Armed Forces, including a member of the National Guard or Reserves, who is undergoing medical treatment, recuperation, or therapy, is otherwise in outpatient status, or is otherwise on the temporary disability retired list, for a serious injury OR


	
	ii. A covered veteran who is undergoing medical treatment, recuperation or therapy for a serious injury or illness.


	
	e. Covered Veteran - an individual who is a member of the armed forces (including a member of the Natural Guard or Reserves), and was discharged or released under conditions other than dishonorable at any time during the five (5) year period prior to the first date the eligible employee takes FMLA leave to care for the covered veteran. The foregoing notwithstanding, for any individual who was discharged or released under conditions other than dishonorable from the armed forces or the National Guard or Reserves during the period of time between October 28, 2009 and March 8, 2013, said time period shall not count toward determination of the five (5) year look back period for determining covered veteran status.


	
	f. Family Member - when used to describe an employee's family member for purposes of taking FMLA leave to care for the employee's family member who has a serious health condition, the term family member shall mean spouse, child, or parent of an employee.


	
	g. Incapable of Self-Care - the term incapable of self-care shall have a different meaning when used to refer to a child or a parent herein.


	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	i. In the case of a child, incapable of self-care shall mean that the individual requires active assistance or supervision to provide daily self-care in several of the activities of daily living or instrumentals of daily living, which include, but not be limited to, adaptive activities such as caring appropriately for one's grooming and hygiene, bathing, dressing and eating, cooking, cleaning, shopping, taking public transportation, paying bills, maintaining a residence, using telephones and directories, using a post office, etc. A child will be considered "incapable of self care" if he or she has a physical or mental disability as defined by the Americans with Disabilities Act.


	
	ii. In the case of a parent under subparagraphs (m)(i) and (ii), the term incapable of self-care shall mean that the parent requires active assistance or supervision to provide daily self-care in three (3) or more of the activities of daily living or instrumental activities of daily living, which shall include but not be limited to all of the activities and instrumental activities listed at subsection (i) above.


	
	h. Instructional employee - an employee whose principle performance responsibility is teaching students.


	
	i. Intermittent Leave - leave taken in separate periods of time due to a single illness or injury, rather than for one continuous period of time; may include leave of periods from an hour or more to several weeks.



	
	j. Key Employee - a salaried FMLA eligible employee who is among the highest ten percent (10%) of all employees employed by the district within seventy-five (75) miles of the employee's work site.



	
	k. Next of Kin of a Covered Servicemember - the nearest blood relative other than the covered servicemember's spouse, parent, son or daughter, in the order of priority as set forth in 29 C.F.R. Sec. 825.126 (d) (3), or any successor Regulation.



	
	l. Outpatient Status - with respect to a covered servicemember, means the status of a member of the Armed Forces assigned to - (A) a military medical treatment facility as an outpatient; or (B) a unit established for the purpose of providing command and control of members of the Armed Forces receiving medical care as outpatients.



	
	

	
	

	
	

	
	

	
	

	
	m. Parent – 


	
	i. When used to describe an employee's parent on covered active duty or called to covered active duty status for purposes of qualifying exigency leave, the term parent shall mean the employee's biological, adoptive, step or foster father or mother, or any other individual who stood in loco parentis when the employee was under age eighteen (18) or age eighteen (18) or older but incapable of self-care.


	
	ii. When used to describe the parent of an employee's spouse, child, or parent who is a military member on covered active duty or called to covered active duty status, for purposes of qualifying exigency leave related to the parental care activities as set forth in Paragraph 3 (b) (ix) herein, the term parent shall mean the military member's biological, adoptive, step, or foster or father, mother, or any other individual who stood in loco parentis to the military member when the military member was under eighteen (18) years of age, or eighteen (18) years of age or older and incapable of self-care. For this purpose, the parent must be incapable of self-care, as defined at subparagraph (h) herein.



	
	iii. When used to describe an employee who is the parent of a covered servicemember for purposes of qualifying for military caregiver leave, the term parent shall mean the covered servicemember's biological, adoptive, step or foster father or mother, or any other individual who stood in loco parentis to the servicemember, when the covered servicemember was under age eighteen (18) or age (18) or older but incapable of self-care because of mental or physical disability. The covered servicemember for whom the employee (parent) takes military caregiver leave may be of any age, and need not be incapable of self-care.


	
	iv. When used to describe an employee's father or mother for whom the employee seeks to take FMLA leave to care for the father or mother as a family member who has a serious health condition, the term parent shall mean a biological, adoptive, step or foster parent or any other person who stood in loco parentis to the employee, who is under age eighteen (18) or age eighteen (18) or older but incapable of self-care because of mental or physical disability at the time that FMLA leave is to commence.



	
	v. For purposes of subsections (i) through (iv) above, the term "parent" does not include a parent in law.


	
	n. Reduced leave schedule - a leave schedule that reduces the usual number of hours per workweek, or hours per workday, of an employee.


	
	

	
	o. Serious Health Condition - an illness, injury, impairment or physical or mental condition that involves inpatient care in a medical care facility, subsequent treatment in connection with such care, or continuing treatment by a health care provider.


	
	p. Serious Injury or Illness - 


	
	i. In the case of a current member of the armed forces, including a member of the National Guard or Reserves, means an injury or illness that was incurred by the member in, or in the case of an injury or illness that existed before the beginning of the member's active duty, that was aggravated by, service in, the line of active duty in the armed forces that may render the servicemember medically unfit to perform the duties of the member's office, grade, rank, or rating.


	
	ii. In the case of a covered veteran, means an injury or illness that was incurred by the veteran in the line of duty on active duty in the armed forces (or existed before the beginning of the member's active duty and was aggravated by service in the line of duty) and manifested itself before or after the member became a veteran and is any one of the following:  a continuation of a serious injury or illness that was incurred or aggravated when the covered veteran was a member of the armed forces and rendered the servicemember unable to perform the duties of the servicemember's office, grade, rank, or rating; physical or mental condition for which the covered veteran has received the U.S. Department of Veterans Affairs Service Related Disability Rating (VASRD) of fifty percent (50%) or greater, and such rating is based, in whole or in part, on the condition precipitating the need for military caregiver leave; a physical or mental condition that substantially impairs the covered veteran's ability to secure or follow a substantially gainful occupation by reason of a disability or disabilities related to military service, or would do so absent treatment; or an injury, including a psychological injury, on the basis of which the covered veteran has been enrolled in the Department of Veterans Affairs Program of Comprehensive Assistance for family caregivers.


	
	q. Son or daughter on active duty or call to active duty status - the employee's biological, adopted, or foster child, stepchild, legal ward, or a child for whom the employee stood in loco parentis, who is on active duty or call to active duty status, and is of any age.


	
	r. Spouse - husband or wife.


	
	

	
	

	
	s. Year - school district fiscal year, i.e. July 1 to June 30.


	
	2. Eligibility


	
	To be eligible for Family and Medical Leave (FMLA), an employee must have been employed by the school district for at least twelve (12) months prior to the leave commencement date and have provided at least 1,250 hours of service to the school district during the twelve-month period immediately preceding the leave commencement date.



	
	3. Leave


	
	a. Eligible employees shall be entitled to a total of twelve (12) work weeks, i.e. sixty (60) work days of unpaid FMLA leave during any year for one or more of the following reasons:


	
	i. Birth, or the placement for adoption or foster care, of a child. The entitlement to leave for this reason shall expire at the end of the twelve-week period beginning on the date of such birth or placement.


	
	ii. Care of the employee's family member who has a serious health condition. Care for this purpose also includes providing psychological comfort and reassurance which would be beneficial to a child, spouse or parent with a serious health condition who is receiving inpatient or home care.


	
	iii. Care of the employee's own serious health condition which causes the employee to be unable to perform employment duties.


	
	b. Qualifying Exigency Leave: Eligible employees may take up to a total of twelve (12) work weeks, i.e., sixty (60) work days of unpaid FMLA leave for one or more of the following qualifying exigencies, as set forth below, while the employee's spouse, child son or daughter or parent (the "military member") is on covered active duty or call to covered active duty status, or has been notified of an impending call or order to covered active duty:


	
	i. Short-notice deployment, meaning deployment to address any issue that arises from the fact that the military member is notified of an impending call or order to covered active duty in seven or less calendar days prior to the date of deployment.


	
	

	
	

	
	

	
	

	
	Leave taken for this purpose can be used for a period of seven calendar days beginning on the date a covered military member is notified of an impending call or order to covered active duty; or


	
	ii. Military events and related activities, meaning any official ceremony, program or event to be attended by the employee, sponsored by the military that is related to the active duty or call to covered active duty status of the military member, and family support or assistance programs and informational briefings to be attended by the employee, sponsored or promoted by the military, military service organizations or the American Red Cross that are related to the covered active duty or call to covered active duty status of the military member; or


	
	iii. Childcare and school activities, meaning the following activities with respect to a military member's child: to arrange for alternative childcare, or to provide childcare on an urgent, immediate need basis, or to enroll in or transfer a child to a new school or day care facility, or to attend meetings with staff at a school or daycare facility, when the covered active duty or call to covered active duty status of the military member necessitates the same in the existing childcare arrangement; or


	
	iv. Financial and legal arrangements, meaning:


	
	 - To make or update financial or legal arrangements to address the military member's absence while on covered active duty or call to covered active duty status; and


	
	 - To act as the military member's representative before a federal, state, or local agency for purposes of obtaining, arranging, or appealing military service benefits while the military member is on covered active duty or call to covered active duty status, and for a period of ninety (90) days following the termination of the military member's covered active duty status; or



	
	v. Counseling - meaning attending counseling provided by someone other than a healthcare provider for oneself, for the military member, or for the child of the military member, provided that the need for counseling arises from the active duty or call to active duty status of the military member; or


	
	

	
	

	
	

	
	

	
	

	
	vi. Rest and recuperation, meaning to spend time with a military member who is on short-term, temporary, rest and recuperation leave during the period of deployment; eligible employees may take up to fifteen days of leave for each instance of rest and recuperation beginning on the date the military member commences such leave; or


	
	vii. Post-deployment activities, meaning:


	
	 - To attend arrival ceremonies, reintegration briefings and events, and any other official ceremony or program sponsored by the military for a period of ninety (90) days following the termination of the military member's covered active duty status; and


	
	 - To address issues that arise from the death of the military member while on active duty status such as meeting and recovering the body of the military member, making funeral arrangements, and attending funeral services.


	
	viii. Additional activities, meaning to address other events which arise out of the military member's covered active duty or call to covered active duty status provided that the employer and employee agree that such leave shall qualify as an exigency, and agree to both the timing and duration of such leave; or


	
	ix. Parental care, meaning to take any of the following steps relative to a biological, adoptive, step, or foster father or mother, or any other individual who stood in loco parentis to, a military member who is the employee's spouse, child, or parent: to arrange for alternative care; to provide care for the parent of the military member on an urgent, immediate basis; to admit or transfer the military member's parent to a care facility; to attend meetings with staff at a care facility. In order for exigency leave on the basis of parental care to be provided, the military member's parent must be incapable of self care and the care to be provided must be necessitated by the covered active duty or call to covered active duty status of the military member.


	
	x. Any other qualifying exigency as the Secretary of Labor may from time to time, by Regulation, define.


	
	

	
	

	
	

	
	

	
	

	
	

	
	c. Subject to any certification required for active duty or call to active duty which may be imposed by the school district, an eligible employee who is the spouse, child, parent, or next of kin of a covered servicemember with a serious injury or illness shall be entitled to a total of twenty-six (26) workweeks of leave during a twelve-month period to care for the servicemember, beginning on the first day the eligible employee takes FMLA Leave to care for the covered servicemember and ending twelve (12) months after that date. Care for this purpose also includes providing psychological comfort and reassurance which would be beneficial to a child, spouse or parent with a serious health condition who is receiving inpatient or home care.


	
	d. Combinations Of And Limitations On Leave


	
	i. Military caregiver leave is to be applied on a per covered servicemember, per injury basis, such that an eligible employee may be entitled to take more than one period of twenty-six (26) work weeks of leave if the leave is to care for different covered servicemembers or to care for the same servicemember with a subsequent serious injury or illness, except that no more than twenty-six (26) work weeks of leave may be taken within any single twelve (12) month period. This single twelve (12) month period begins on the first day the eligible employee takes FMLA leave to care for a covered servicemember and ends twelve (12) months after that date, regardless of the method used by the district to determine the employee's twelve (12) work weeks of leave entitlement for other FMLA qualifying reasons, including when the single twelve (12) month periods corresponding to the different military caregiver leave entitlements overlap.


	
	ii. An eligible employee is entitled to a combined total of twenty-six work weeks of leave for any FMLA qualifying reason during the single twelve (12) month period described in paragraph (d) (i) above, provided that the employee is entitled to no more than twelve (12) work weeks of leave for one or more of the following: because of the birth of a child and in order to care for such child; because of the placement of a child with the employee for adoption or foster care; in order to care for the spouse, child or parent with a serious health condition; because of employee's own serious health condition; or because of a qualifying exigency.


	
	

	
	

	
	

	
	

	
	

	
	

	
	iii. Where two (2) spouses are employed by the district, they will be jointly entitled to a combined total of twelve (12) weeks of FMLA leave for the birth or placement of a child for adoption or foster care, and to care for the child after birth or placement, and for the care of a parent who has a serious health condition.


	
	iv. Where two (2) spouses are employed the district, they will be jointly entitled to a combined total of twenty-six (26) weeks of FMLA leave during the single twelve (12) month described in paragraph (d) (i) above if the leave is taken for any of the reasons listed in paragraph (iii) above, or to care for a covered servicemember with a serious injury or illness.


	
	v. For any FMLA qualifying reason as listed herein other than military caregiver leave, an employee shall be entitled to a total of twelve (12) weeks of leave during a twelve-month period, regardless of the number of such qualifying events as may occur during that period. 


	
	vi. The district shall utilize a rolling twelve-month period measured backwards from the date leave is used to determine if an employee has exhausted his/her FMLA leave in any twelve-month period.


	
	4. Continuation Of Benefits


	
	During the period of Family and Medical Leave, the school district, at its expense, shall continue to maintain the employee's coverage under the applicable group health care, dental, vision and life insurance benefit plans, at the same levels and under the same conditions at which coverage would have been provided if the employee had not taken the leave. Except in situations of medical emergency, the employee must make arrangements with the district prior to the beginning of his/her leave for payment of the employee's share of health insurance costs.


	
	5. Continuation Of Seniority


	
	Seniority shall accrue for all purposes during FMLA leave, and credit shall be given during FMLA leave for accruals of other leaves to which the employee may be entitled.


	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	6. No Outside Employment


	
	Employees shall be permitted to engage in outside work during FMLA leave to the extent that the same would be permitted for the employee during active service, and provided that such work is not inconsistent with the basis for leave as certified to the district. Such an inconsistency will be deemed by the district as proof of fraud by the employee, in connection with either initial submission of the certification or the employee's continued use of FMLA leave without notifying the district of a change in circumstances that render the employee no longer eligible for the leave.



	
	The Board, in its discretion, may allow employees who are not otherwise permitted to engage in outside work during active service with the district to do so during FMLA leave, subject to the above-referenced qualification regarding fraud.



	
	7. Falsification Of Records



	
	An employee who fraudulently obtains, continues or otherwise uses FMLA leave in the district is not protected by the FMLA's job restoration or maintenance of health benefit provisions. In addition, submission by an employee to the district of a certification or any other information known by the employee to be false, or failure by the employee to correct the same, or any other type of fraud in connection with obtaining, continuing, or otherwise using FMLA leave, is a violation of Board Policy, and will result in discipline up to and including termination. Falsification and fraud includes, but is not limited to, the scenario in which an employee knows that his or her circumstances have changed such that he is no longer eligible for FMLA leave, but fails to notify the district and continues to use FMLA leave.



	
	8. Notwithstanding any other provision of this Policy, and provided that the same is not prohibited by any provision of an applicable employment contract or Collective Bargaining Agreement, any employee who is entitled to accrued paid sick, vacation, or personal leave may utilize such paid leave concurrently with FMLA leave.



	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	9. Limitation On Leave



	
	a. Integration With Other Leaves


	
	(1) If an employee is eligible for FMLA Leave for care or placement of a child, care of an employee's family member, a qualifying exigency associated with a spouse, child or parent on active duty or call to active duty status, or care for a spouse, child or parent who is a covered servicemember, and the employee has personal leave and/or vacation leave, the employee may use his or her personal leave and/or vacation leave if he or she so elects before applying for FMLA Leave. The district will not designate personal leave and/or vacation leave in those circumstances as FMLA Leave.


	
	If an employee is eligible for FMLA Leave related to the employee's own serious health condition, and the employee has accrued paid leave days provided by the school district or properly carried over from another employer, including sick leave, personal leave, sabbatical leave, or vacation leave, the employee may elect to use his or her sick leave, personal leave, sabbatical leave, or vacation leave before applying for Family Medical Leave. The district will not designate the leave of absence in those circumstances as FMLA Leave. In no event may an employee use sick leave or apply for health sabbatical leave except for sickness of the employee.


	
	An employee may apply for FMLA Leave for any of the above circumstances at anytime.


	
	b. Notice To School District - Where the leave is foreseeable, the employee must provide at least thirty (30) days' advance written notice to the district Superintendent and the Business Manager, of the date when the leave is to begin, except that when leave is foreseeable due to a qualifying exigency, or is foreseeable in a time period less than thirty days in advance, written notice shall be provided as soon as practicable. Where the leave is not foreseeable, the employee shall provide such notice as is practicable under the circumstances. Generally, it should be practicable for the employee to provide notice of the need for leave either the same day or the next business day. Regardless of the timing of the notice to the school district, said notice shall be on the Request for Leave Form attached hereto as "Appendix A." Employees are also required to provide the applicable certification, within fifteen (15) days of the district's request for the same.


	
	

	
	

	
	

	
	

	
	

	
	c. Notice To Employee


	
	i. When an employee requests FMLA leave, or when the district acquires knowledge that an employee's leave may be for an FMLA-qualifying reason, the employer must notify the employee of the employee's eligibility to take FMLA leave within five business days, absent extenuating circumstances. The district shall use the form attached at "Appendix B" hereto to provide such notification.  This form shall also satisfy the requirement that the district provide notice to its employees of their rights and responsibilities under the FMLA.


	
	ii. When an employee is on leave of absence, and the district has enough information to determine whether the leave is being taken for an FMLA-qualifying reason (e.g., after receiving a certification), and the individual has exhausted all of his or her sick leave, personal leave, sabbatical leave, vacation leave, as applicable, the school district may so designate the leave of absence as FMLA Leave, by notifying the employee of said designation by providing the employee with a copy of the Designation Notice attached hereto as "Appendix C" within five (5) business days after the school district becomes aware that the leave is being taken for an FMLA qualifying reason. If the school district does not timely designate the leave as FMLA, the leave will be designated as FMLA prospectively, from the date of notification.


	
	d. Intermittent Leaves And Leaves On A Reduced Leave Schedule


	
	(1)   Non-instructional employees


	
	a. Intermittent leave and leave on a reduced leave schedule shall be permitted only in connection with a serious health condition of the employee or his/her spouse parent or child, or to allow an employee to care for a covered servicemember who is the employee's spouse, child or parent, only if there is medical need for the leave and such medical leave can be best accommodated through and intermittent or reduced leave schedule, OR due to a qualifying exigency. Subject to the approval of the employee or family member's health care provider, the employee shall make reasonable efforts to schedule leave time and/or medical treatments so as to minimize the disruption of the school district's operations.


	
	

	
	

	
	

	
	

	
	

	
	

	
	b. Where the need for intermittent or reduced schedule leave is foreseeable, the school district reserves the right to require the employee to transfer temporarily, during the period that the intermittent or reduced leave schedule is required, to an available alternative position which is equivalent in pay, for which the employee is qualified, and which better accommodates the intermittent leave request, providing that any such transfer is consistent with the terms of the relevant Collective Bargaining Agreement. 


	
	(2)   Instructional Employees


	
	a. Intermittent leave shall be permitted only in connection with a serious health condition of the employee or his/her spouse, parent or child, or to allow an employee to care for a covered servicemember with a serious injury or illness who is the employee's spouse, parent or child, only if there is medical need for the leave and such medical leave can best be accommodated through an intermittent leave schedule, OR due to a qualifying exigency. Subject to the approval of the employee or family member's health care provider, the employee shall make reasonable efforts to schedule leave time and/or medical treatments so as to minimize the disruption of the school district's operations.


	
	b. If an eligible instructional employee needs intermittent leave or leave on a reduced leave schedule to care for a family member with a serious health condition, to care for a covered servicemember, or for the employee's own serious health condition, which is foreseeable based on planned medical treatment, and the employee would be on leave for greater than twenty percent (20%) of the total number of working days in the period during which the leave would extend, the school district reserves the right to require such employee to:


	
	i. To take leave for periods of a particular duration not to exceed the duration of the planned medical treatment; or


	
	ii. To transfer temporarily to an available alternative position offered by the district for which the employee is qualified and which has equivalent pay and benefits and which better accommodates recurring periods of leave than the employee's regular position, providing that any such transfer is consistent with the terms of the relevant Collective Bargaining Agreement.


	
	

	
	

	
	

	
	

	
	c. If an instructional employee does not give required notice of foreseeable FMLA leave to be taken intermittently or on a reduced leave schedule, the school district may require the employee to take leave of a particular duration, or to transfer temporarily to an alternative position offered by the district for which the employee is qualified and which has equivalent pay and benefits, or to delay the taking of leave until the notice provision is met, providing that any such transfer is consistent with the terms of the relevant Collective Bargaining Agreement.



	
	9. Return From Leave


	
	a. Time Of Return Of Non-Instructional Employees - A non-instructional employee shall return to work at or before the expiration of the twelve (12) or twenty-six (26) week period of Family and Medical Leave Act leave, whichever is applicable, PROVIDED HOWEVER, that a non-instructional employee who at the conclusion of the twelve (12) or twenty-six (26) week period, has remaining unused, paid leave days, may continue to use such paid leave days in accordance with school district policy.


	
	b. Time Of Return Of Instructional Employees - An instructional employee who is afforded Family and Medical Leave shall return to work at or before the expiration of the twelve (12) or twenty-six (26) week period of Family and Medical Leave Act leave, whichever is applicable, PROVIDED HOWEVER, an instructional employee who at the conclusion of the twelve (12) or twenty-six (26) week period, has remaining unused, paid leave may continue to use such paid leave days in accordance with school district policy. Nonetheless, the school district retains the right to adjust the date of the employee's return to work, as follows:


	
	1. More Than Five (5) Weeks Prior To End Of Semester - If the employee begins FMLA leave more than 5 weeks prior to the end of the semester, the school district may require the employee to remain on leave until the end of such term if (1) the leave will last at least three weeks; and (2) the return to employment would occur during the last three weeks of the semester.


	
	2. Leave During The Five (5) Week Period Prior To The End Of The Semester - If the employee begins FMLA leave because of the birth of a child, the placement of a child for adoption or foster care, to care for a spouse, child or parent with a serious health condition, or to care for a covered servicemember during the five (5) week period prior to the end of the semester, the school district may require the employee to remain on 


leave until the end of such term if (1) the leave is longer than two (2) weeks; and (2) the return to employment would occur during the last two (2) weeks of the semester.



	
	3. Leave Less Than Three (3) Weeks Prior To End Of Semester - If the employee begins FMLA leave because of the birth of a child, the placement of a child for adoption or foster care, to care for a spouse, child or parent with a serious health condition, or to care for a covered servicemember during the three (3) weeks prior to the end of the academic term, and the leave period is more than five (5) working days, the school district may require the employee to remain on leave until the end of such semester.


	
	c. District's Responsibility When Requiring Leave Until End of Semester - When an instructional employee is required to continue leave until the end of a semester, only the period of leave until the employee is ready and able to return to work shall be charged against the employee's FMLA leave entitlement. However, the district will continue the group health insurance coverage under the same conditions as if the employee were working during that time period.


	
	d. Position Upon Return - Upon return from leave, the employee shall be assigned to the same or an equivalent position, in terms of pay and other terms and conditions of employment, unless the employee would not otherwise have been employed by the district at the time reinstatement was requested.


	
	e. Position Upon Return/Key Employee - The district may deny to a key employee the right to restoration to his or her position upon the conclusion of FMLA leave if the district determines that the restoration of such employee will cause substantial and grievous economic injury to the operations of the district.


	
	f. Failure to Return - If an employee fails to return to work after the leave period has expired, the employee shall be obligated to repay to the School district the amount of any insurance premiums paid by the school district for continuation of the employee's health, dental, vision and life insurance benefits during the period of the said leave which was unpaid leave. The employee shall also be subject to termination of said benefits. An employee shall be excused from repayment only if the failure to return results from a continuation, recurrence or onset of a serious health condition of the employee or the employee's family member, or a serious injury or illness of



a covered servicemember who is the employee's child, parent or spouse or other circumstances beyond the employee's control. The district may require medical certification of the employee's or the family member's serious health condition or the covered servicemember's serious injury or illness, in which case, the cost of the certification shall be borne by the employee, and the employee is not entitled to be paid for the time or travel costs in acquiring the certification.



	
	g. Other Return to Work Provisions


	
	i. An employee on FMLA leave must report his/her status and intention regarding return to work at least every four (4) weeks.


	
	ii. An employee returning to work from FMLA leave must provide to the district at least five (5) work days' notice of his/her anticipated date of return.


	
	11. Certification


	
	a. The district requires that an employee requesting FMLA leave provide the certification appropriate to the circumstances for which leave is requested, as set forth in detail below. The district administration shall specifically request such certification from the employee, and shall advise the employee at the time of requesting the certification of the consequences of failure to provide certification. The employee should furnish the certification at the time the employee gives notice of the need for leave or within five (5) business days thereafter, but no later than fifteen (15) calendar days after the district's request for the certification, unless it is not practicable under the circumstances to do so despite the employee's diligent, good faith efforts.


	
	b. It is the employee's responsibility to provide a complete and sufficient certification, or to furnish the health care provider providing the certification with any necessary authorization from the employee or the employee's family member in order for the health care provider to release a complete and sufficient certification to the district to support the employee's FMLA leave request. This provision applies in any case in which the district requests a certification, whether it is the initial certification, recertification, second or third opinion, or fitness for duty certificate, including any clarifications necessary to determine if such certifications are authentic and sufficient. The district administration shall advise an employee whenever the administration finds a certification incomplete (one or more of the applicable entries has not been completed) and/or insufficient (all entries



have been completed, but the information provided is vague, ambiguous or non-responsive.) The employee has seven (7) calendar days, unless not practicable under the circumstances despite the employee's good faith efforts, to cure the deficiency. If the employee fails to cure, the district has the authority to deny the employee the requested FMLA leave.


	
	c. If an employee submits a complete and sufficient certification signed by the health care provider, the district may not request additional information from the health care provider. However, the district may contact the health care provider for purposes of clarification and authentication of the certification after the district has given the employee an opportunity to cure any deficiencies, as set forth at Paragraph 7(b) above. To make such contact, the district must use a health care provider, a human resources professional, a leave administrator, or a management official. Under no circumstances, however, may the employee's direct supervisor contact the employee's health care provider. The district may not ask an employee's health care provider for additional information beyond that required by the certification form. If an employee does not authorize the district to clarify the certification with the health care provider and does not otherwise clarify the certification, the district has the authority to deny the employee the requested FMLA leave.



	
	d. An employee may choose to comply with the certification requirements set forth herein by providing the district with an authorization, release or waiver allowing the district to communicate directly with the health care provider. The district shall not require any employee to provide such authorization, release or waiver. However, if an employee refuses to provide a complete and sufficient certification, the district is authorized to deny the employee's request for FMLA leave.


	
	e. The school district will require an employee seeking FMLA leave as a result of his/her own serious health condition, or that of a family member, to provide a certification from the applicable health care provider within fifteen (15) days of the district's request for the same. The certification associated with the employee's own serious health condition is attached hereto as "Appendix D." The certification associated with a serious health condition of an employee's family member is attached hereto as "Appendix E", as to:


	
	1. Date that the condition commenced;


	
	2. Anticipated duration of the condition;


	
	3. The necessity for the employee’s leave;


	
	

	
	4. As applicable, the employee’s inability to perform his/her own job function.


	
	f. The school district reserves the right to obtain a second opinion, at its expense. The district may designate the health care provider to furnish the second opinion, so long as the district does not regularly contract with or otherwise regularly use the services of the health care provider. The foregoing notwithstanding, the district shall not require a second opinion where the covered servicemember's serious injury or illness is documented by enrollment in the Department of Veterans Affairs Program of Comprehensive Assistance for Family Caregivers.


	
	g. If the opinions of the employee's and the district's designated health care providers differ, the employer may require the employee to obtain certification from a third health care provider, at the district's expense. The third opinion shall be final and binding. The third health care provider must be designated and approved jointly by the district and the employee.


	
	h. With respect to an employee's own serious health condition, the School district shall require recertification of the employee's need for the leave every thirty (30) calendar days. In the case where the minimum duration of the condition cited in the certification is more than thirty (30) calendar days, then the district must wait until that minimum duration has passed to request a recertification. With respect to an intermittent leave, the district shall request recertification at appropriate times as determined by the condition/recovery period as originally identified by the health care provider. The district may request recertification in less than thirty (30) days if the employee requests an extension of leave, if circumstances described by the previous certification have changed significantly, or if the district receives information that casts doubt upon the employee's stated reason for the absence or the continuing validity of the certification. In all cases, the district may request a recertification every six (6) months. Any recertification requested by the district shall be at the employee's expense. The district may not request a second or third opinion on a recertification.


	
	i. With respect to FMLA leave taken as a result of an employee's own serious health condition, the school district will require the employee to provide a certification from his/her health care provider indicating that the employee is able to return to work, in accordance with existing school district policy. The certification must specifically address the employee's ability to perform the essential functions of his or her job. The district shall provide an employee with a list of the essential functions of his or her job no later than



at the time the district provides the employee with the Designation Notice, and shall indicate in the Designation Notice that the certification must address the employee's ability to perform the essential functions of his or her job.


	
	j. The first time an employee requests leave because of a qualifying exigency arising out of the covered active duty or call to covered active duty status of a military member, the district may require the employee to provide a copy of the military member's active duty orders or other documentation issued by the military which indicates that the covered military member is on covered active duty or call to covered active duty status, and the dates of the covered military member's covered active duty service. This information needs to be provided only once to the district by the employee.


	
	k. A copy of new active duty orders or other documentation issued by the military shall be provided to the district if the need for leave because of a qualifying exigency arises out of a different covered active duty or call to covered active duty status of the same or a different covered military member.


	
	l. The district will require an employee seeking FMLA leave for any qualifying exigency to provide a certification from the employee, on the form attached hereto as "Appendix F", within fifteen (15) days of the district's request for the same, as to:


	
	i. A description, signed by the employee, of appropriate facts regarding the qualifying exigency, including the type of qualifying exigency for which leave is requested and any available written documentation which supports the request for leave;


	
	ii. Approximate date on which the qualifying exigency commenced or will commence;


	
	iii. If an employee requests leave because of a qualifying exigency for a single, continuous period of time, the beginning and end dates for such absence;


	
	iv. If an employee requests leave because of a qualifying exigency on an intermittent or reduced schedule basis, an estimate of the frequency and duration of the qualifying exigency; and


	
	

	
	

	
	

	
	

	
	v. If the qualifying exigency involves meeting with a third party, appropriate contact information for the individual with whom the employee is meeting, and a brief description of the purpose of the meeting.



	
	m. If the qualifying exigency involves rest and recuperation leave, the district shall require a copy of the military member's rest and recuperation orders, or other documentation issued by the military which indicates that the military member has been granted rest and recuperation leave, and the dates of the military member's rest and recuperation leave.


	
	n. If the qualifying exigency involves meeting with a third party, the district may contact the individual or entity with whom the employee is meeting for purposes of verifying a meeting or appointment schedule and the nature of the meeting between the employee and the specified individual or entity. The employee's permission is not required for the district to perform this verification. The district may also contact an appropriate unit of the Department of Defense to request verification that a covered military member is on active duty or call to active duty status. The employee's permission is not required for the district to so request verification.


	
	o. The district will require an employee seeking FMLA leave to care for a covered servicemember with a serious injury or illness to provide a certification completed by both an authorized health care provider of the covered servicemember and by the employee and/or covered servicemember, on the form attached hereto as "Appendix G", or "Appendix G-1", as the case may be, depending on whether the individual is an active or veteran servicemember, within fifteen (15) days of the district's request for the same. The health care provider completing the certification must be either a Department of Defense (DOD) health care provider, a Department of Veterans' Affairs health care provider, or a DOD Tricare network or non-network authorized private health care provider, or any private health care provider as defined under 29 CFR Section 25.125, including but not limited to a doctor of medicine or osteopathy who is authorized to practice medicine or surgery by the state in which the doctor practices, and others capable of providing health care services including only podiatrists, dentists, clinical psychologists, optometrists, chiropractors, nurse practitioners, nurse-midwives, clinical social workers, and physician assistants who are authorized to practice under state law and who perform within the scope of their practice as define under state law, Christian Science practitioners listed with the First Church of Christ, Scientist in Boston, Massachusetts, and any other person determined by the Secretary of Labor to be capable of 



providing health care services. A private health care provider may rely on determinations from an authorized representative of the Department of Defense or the Veterans Administration as to whether the covered servicemember's injury or illness was incurred in the line of duty on active duty or, if not, whether the covered servicemember's injury or illness existed before the beginning of, and was aggravated by, active duty, and other appropriate medical facts regarding the covered servicemember's health condition for which FMLA leave is requested.


	
	p. If the authorized health care provider is unable to make certain military-related determinations, the authorized health care provider may rely on determinations from an authorized Department of Defense representative (such as a DOD recovery care coordinator), or an authorized VA representative.


	
	q. The district shall accept as sufficient total certification for the purpose of taking military caregiver leave under the FMLA, in lieu of the certifications attached hereto as Appendices "G" and "G-1", Invitational Travel Orders (ITOs) or Invitational Travel Authorizations (ITAs) issued to any family member to join an injured or ill servicemember at his or her bed side. An ITO or ITA is sufficient certification to support FMLA leave for the duration of time specified in the ITO or ITA. This is the case regardless of whether the employee seeking military caregiver FMLA leave is named in the order or authorization. No additional information shall be required to certify the employee's eligibility for FMLA leave The district may seek authentication and clarification of the ITO or ITA, but may not utilize the second or third opinion process or the recertification process outlined in the FMLA Regulations during the period of time in which leave is supported by an ITO or an ITA.


	
	r. The district may accept as sufficient certification of a servicemember's serious injury or illness documentation indicating the servicemember's enrollment in the Department of Veterans Affairs Program of Comprehensive Assistance for Family Caregivers. Such documentation shall be sufficient certification of only the servicemember's serious injury or illness to support the employee's request for military caregiver leave regardless of whether the employee is named as the caregiver in the enrollment documentation. The district may seek authentication and clarification of the documentation indicating the servicemember's enrollment in the Department of Veterans Affairs program for Comprehensive Assistance for Family Caregivers, but may not utilize the second or third opinion processes outlined in the FMLA Regulations under 



29 CFR Section 825.308 when the servicemember's serious injury or illness is shown by documentation of enrollment in the program. The district may also require the employee to submit any additional information as may be necessary for a complete and sufficient FMLA certification, including any of the information listed at 34 Section 825.309, or authorization. No additional information shall be required to certify the employee's eligibility for FMLA leave The district may seek authentication and clarification of the ITO or ITA, but may not utilize the second or third opinion process or the recertification process outlined in the FMLA Regulations during the period of time in which leave is supported by an ITO or an ITA.


	
	s. Regardless of the basis on which the serious injury or illness of a covered servicemember is certified, the district has the right to require an employee seeking military caregiver leave to provide reasonable documentation or statement of family relationship, which may take the form of a sample statement from the employee, or a child's birth certificate, court document, etc. The employee is entitled to return of the official document submitted for this purpose.


	
	12. Recordkeeping Requirements


	
	a. The district shall make, keep, and preserve records pertaining to their obligations under the FMLA in accordance with the recordkeeping requirements of the Fair Labor Standards Act.


	
	b. The district shall maintain records and documents relating to certifications, re-certifications or medical histories of employees or employees' family members, created for purposes of the FMLA, as confidential medical records in separate files/records from the usual personnel files.


	
	c. If the Genetic Information Non-Discrimination Act of 2008 (GINA) is applicable, records and documents created for purposes of the FMLA containing family medical history or genetic information as defined in GINA shall be maintained in accordance with the confidentiality requirements of GINA, which permits such information to be disclosed consistent with the requirements of the FMLA.


	
	d. If the ADA, as amended, is applicable, all records and documents as referenced in subsection (c) above shall be maintained in conformance with ADA confidentiality requirements, subject to any applicable exceptions thereto.



	
	

	
	

	
	

	
	References:

Family And Medical Leave Act – 29 U.S.C. Sec. 2601 et seq.

Family And Medical Leave Act, Title 29, Code of Federal Regulations – 29 CFR 


Part 825

Board Policy – 000, 813
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